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KING, CJ., FOR THE COURT:
1. Johnnie Hudson, pro se, apped sfrom an order of the Circuit Court of Copiah County, Missssippi
denying his petition for post-conviction relief. Aggrieved, Hudson asserts the following issues, which we
quote verbatim:

l. Appdlant was denied his right to be free from an illegd sentence which is his fundamenta
conditutiond right.

. The Appelant did not have a bifurcated trid as required by Rule 6.04 (Now Rule 11.03).



l1l.  TheAppdlant wasdenied hisright to addressthe court before sentencing asrequired by Fed. Rule
Crim. P 32(A)(1)(C).

IV.  TheAppdlant was not alowed to be present at his sentencing hearing athough he was in nearby
locd custody as required by Federal Rule Crim. P 32(C)(2).

12. Finding no error, we afirm.
STATEMENT OF FACTS
113. On February 9, 1995, Johnnie Hudson pled guilty to burglary of an inhabited dwelling. On
February 13, 1995, Hudson was sentenced as an habituad offender to servefifteen yearsin the custody of
the Missssppi Department of Corrections. During his guilty plea Hudson was represented by counsd.
Hudson filed amoation for leave to file motion for post-conviction relief in the Mississppi Supreme Court,
and on June 5, 2003, the supreme court dismissed the motion as not being properly before the court. On
June 19, 2003, Hudson filed a petition for post-conviction rdief in the Circuit Court of Copiah County.
OnJdune 24, 2003, thetria court determined that Hudson’ sappeal wastime-barred, and denied hispetition
for pogt-conviction relief, without conducting an evidentiary hearing. It is from this adverse ruling that
Hudson appeals, pro se, dleging that his conviction and sentence are “illegd,” and that the three year
datute of limitations does not gpply.
ISSUE AND ANALYSIS
l.

Appdlant wasdenied hisright tobefreefrom an illegal sentencewhich ishisfundamental
congtitutional right.

14. Hudson contendsthat thetrid judge erred in denying his petition for post-conviction relief because

he is sarving anillega sentence. Hudson contendsthat his petition should be excepted from the three- year



time bar, because his sentence wasillegd snce hewasdenied hisfundamentd rights under the Fifth, Sixth,
and Fourteenth Amendments.
15. Our standard of review of thetrid court'sdenid of aPCR motionisclear. Wewill not reversethe
factud findings of thetrid court unless they are clearly erroneous. McGleachie v. Sate,
840 So.2d 108, 109 (1 5) (Miss. Ct. App. 2002).
6.  AsHudson'sissuesareinterrdaed, wewill addresstheminasingleissue. Mississppi law requires
aprisoner who desires to attack his guilty pleato file his PCR motion within three years after entry of the
judgment of conviction. Miss. Code Ann. 8§ 99-39-5(2) (Rev. 2000). Hudson pled guilty on February 9,
1995, and was sentenced on February 13, 1995, but did not file his PCR motion until June 19, 2003.
Clearly, Hudson' s petition is time-barred unless he can show that his case fals within one of the statutory
exceptions to the three-year time bar. Mississippi Code Annotated Section 99-39-5, provides for the
following exceptions to the three year satutory limit for filing a PCR motion:
Excepted from this three-year Satute of limitations are those cases in which the prisoner
can demongtrate either that there has been an intervening decision of the Supreme Court
of either the State of Mississppi or the United States which would have actudly adversely
affected the outcome of his conviction or sentence or that he has evidence, not reasonably
discoverable at the time of trid, which is of such nature that it would be practicaly
conclusive that had such been introduced at trid it would have caused adifferent result in
the conviction or sentence. Likewise excepted are those casesin which the prisoner claims
that his sentence has expired or his probation, parole or conditiona release has been
unlanfully revoked. Likewise excepted arefilingsfor post-conviction relief in capital cases
which shdl be made within one (1) year after conviction.
Miss. Code Ann. 8§ 99-39-5(2). Hudson dleges that the three year limitation mandated by Mississppi
Code Annotated § 99-39-5(2) isinapplicableto him because his sentenceisillega . Hudson citesusto case

law whichholdsthat a PCR motion based on anillega sentence may be exempted from the three year ban.

The Missssippi Supreme Court has held that the three year statute of limitations may be waived when a



fundamental condtitutiond right is implicated. See, e.g., Sneed v. State, 722 So.2d 1255, 1257 (1 11)
(Miss.1998); Luckett v. State, 582 So.2d 428, 430 (Miss.1991). It is Hudson's argument that his
sentence is illega because he was sentenced as an habitual offender without receiving the mandatory
bifurcated hearing required by Rule 11.03 of the Uniform Circuit and County Court Rules. Rule 11.03
mandates a separate hearing before a defendant can be adjudged an habitua offender and subjected to
enhanced punishment, and states in relevant part:

2. Separate trials shal be held on the principa charge and on the charge of
previous convictions. Inthetrid onthe principa charge, the previous conviction will not
be mentioned by the state or the court except as provided by the Mississippi Rules of
Evidence.

3. If the defendant is convicted or enters aplea of guilty on the principa charge,
a hearing before the court without a jury will then be conducted on the previous
convictions.

URCCC 11.03(2)(3).

17. However, thiscourt hdd in Keyesv. State, 549 So. 2d 949, 951 (Miss. 1989), that apetitioner’s
gtatus as an habitud offender canbe established at the entry of aguilty plea, making it unnecessary to have
aseparate bifurcated hearing, and states in relevant part:

Under these circumstances, we find beyond peradventure that Keyes status asan habitua
offender was established at thetime his sentenceswereimposed. That thiswasdoneat the
same hearing where his guilty pleawas accepted rather than at a separate hearing is of no
moment. The cases upon which Keyes relies--Young, Bandy, DeBussi, and Seely v.
State, 451 So.2d 213 (Miss.1984)--all involve the Stuation where an offender has been
found guilty before ajury and theresfter aseparate non-jury hearing isheld on the question
of habitua offender status. Those cases hardly stand for the proposition that a separate
habitud offender hearing must be held upon aguilty plea. Indeed, thiswould bethe ultimate
in exdting form over substance.

Keyes, 549 So. 2d at 951.

8. At Hudson' s guilty pleathe following diaogue transpired:



BY THE COURT:

BY MR. HUDSON:

BY THE COURT:

BY MR. HUDSON:

BY THE COURT:

BY MR. HUDSON:

BY THE COURT:

BY MR. HUDSON:

Allright, doyoufed likethe Didtrict Attorney could prove everything hejust said?
Oh, yes

All right, Sr. Mr Hudson, you redlize that in this indictment you' re charged with
burglary of an inhabited dwelling by habitua crimina, you understand thet?

Yessir, | do.

And do you understand what that means?

Yes, gr.

What does that mean?

That mean I'm a prior felon and | broke in somebody house while they was in

there.

BY THE COURT: Yes, dr, it means that you have been convicted on at least two (2) occasions -

BY MR. HUDSON:

BY THE COURT:

BY MR. HUDSON:

BY THE COURT:

BY MR. HUDSON:

BY THE COURT:

BY MR. HUDSON:

BY THE COURT:

BY MR. HUDSON:

Okay.

- - of fdons. And isthat true?

Yes, gr.

And the Didrict Attorney could also prove that, could he not?
Yes, he could.

All right, well you aso understand that when it comesto sentencing, Mr. Hudson,
that means |’ m going to haveto sentence you to the maximum sentence alowable
by law, and that’s 15 years in the Department of Corrections?

| understand that.

And you understand that if | sentence you to that, that there' s not any possbility
that you're going to get any kind of parole or good time or anything ese, and

you' re going to have to serve every day of this sentence? Y ou understand that?

| understand that.



BY THE COURT: Y ou sure?

(No Response)

BY THECOURT:  You understand that?

BY MR. HUDSON: | undersand what you're saying.

It isclear in the record the trid judge informed Hudson that he was being adjudged and sentenced as an
habitud offender. Hudson had ample opportunity to contest this tatus, but choseto acknowledgeit rather
than contest it. Hudson has falled to show that he was denied a fundamentd right, or that his sentence is
illegd. For purposes of thisappea Hudson hasfailed to demongtratethat afundamental condtitutiond right
was implicated and that he is thus entitled to awaiver of the time bar.

T9. Hudson aso argues that the State failed to have him present at sentencing, asrequired by Federd
Rulesof Crimina Procedure Rule 32, thereby rendering his sentenceillegd. Our Sate courts are not bound
by the Federd Rules of Criminal Procedure. Instead, they are bound by the Uniform Circuit and County
Court Rules. The equivdent state ruleisURCCC 11.01, which Hudson correctly cited to in hisreply brief.
110. The gppdlant in any case is charged with the responghility of placing before this Court a record
which aufficiently establishes the matters of which he complains. InreV.R., 725 So.2d 241, 245 ( 1 16)
(Miss. 1998). “We have on many occasions held that we must decide each case by thefactsshowninthe
record, not assertionsin the brief, however sncere counsd may be in those assertions” Mason v. Sate,
440 S0.2d 318, 319 (Miss. 1983).“ Facts asserted to exist must and ought to be definitely proved and
placed before us by arecord, certified by law; otherwise, we cannot know them.” Id.

11. The record which is before this Court includes a transcript, which indicated that the trid judge
began the sentencing processin open court, but continued the matter to alater date. Thereisno record of

a further sentencing hearing. However, the record does contain a copy of the sentencing order which



dfirmatively states that Hudson was present in open court for sentencing. In light of the standard of review,
this Court acceptsastruethefindingsof thetrid judge, unlessthereiscontradictory evidenceindicating that
the trid judge abused his discretion. In the absence of such contradictory evidence, this Court is entitled
to rely upon the trid judge’ sfindings as sated in the sentencing order. See McGriggsv. State, 877 So.2d
447 (Miss. Ct. App.2003).

f12.  Based upon the record before this Court, Hudson's clam of anillegd sentence is unpersuasive.
He has likewise failed to establish that this claim is excepted from the three year Satute of limitations for
PCR motions.

113. THE JUDGMENT OF THE CIRCUIT COURT OF COPIAH COUNTY DENYING
POST-CONVICTION RELIEFISAFFIRMED. ALL COSTSOF THISAPPEAL ARETAXED

TO COPIAH COUNTY.

BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFISAND BARNES
JJ., CONCUR. ISHEE, J., NOT PARTICIPATING.



